Special Report: 2010

The Ciritical Year NOT to Die Without Estate Planning!
By Curt W. Ferguson, J.D. of Salem, lllinois

Are you using the 2010 estate tax uncertainty asx@use to procrastinate, to put off estate playthirHave
you been thinking, or even sayirfghere is no reason to do anything now, since thereo estate tax there is
nothing to gain from planning. Might as well saweney on attorney’s fees!if so, you are being penny-wise
and pound foolish. Your head is in the sand andrgdheaded like sheep to the slaughter!

Some have suggested—tongue in cheek | hope—théti2Qhe year to die. But if you have not donenpiag
that is based on current |aQ10 could be the worst possible year to diaVaiting to see what Congress will

do before you plan?

I wouldn’t assume they will @woything!

After all, the Democrats in Congrese ar

increasingly gun-shy about passing “liberal” legigin, while the President seems firmly opposethxdoreaks
for the “rich"—all they have to do is remain gridkeed and no tax law change will occur. We’'ll bec&twith

the status quo.

Estate planning has never been primarily abouteeséxes anyway, buhis year makes tax planning more
not less, important than ever! You should plan nowireif by chanceyou die this year, your family reaps a
huge windfall of benefits; and if you live to nepdar, you're prepared for the dramatic tax increase

This report summarizes both tkeex and non-tax reasons that you should definitely get seriousutlestate
planning this year, and why you should work witlbfpssional advisors who are committed to regutastine
maintenance and updating of your p&myou won't get caught agairby unexpected changes in the law.

The Current State of [Estate Tax] Affairs

The estate tax status quo is this. In 2001 thegtess
passed legislation by which the estate tax exemptio
gradually rose from $675,000 to a peak of $3.5iomil
with a tax rate of 45 percent, then was completely
“repealed” as of January 1, 2010. The gift tax exéon
remains $1,000,000 (i.e., you have to die to temsf
more than $1,000,000 tax free).

However, the 2001 legislation will “sunset” at ted of
2010, meaning the 2001 legislation will expire. éfs
January 1, 2011, without further action in Washimgt
the law as in effect prior to the 2001 legislatiemaps
back into place with an estate tax exemption of
$1,000,000. Thereafter, everything you own at lileat
over $1,000,000 would be taxed at around 45% to.55%

There is no estate tax this year, so no estate
tax planning is needed, right?

that says, “all deaths since January 1 are subjetatx
on everything over $XX.” Therefore, you need plagn
that will address the “what if there is a tax at death”
guestiongven if it is enacted retroactively Otherwise,
your family can end up owing a huge tax that cddde
been avoided.

Let's do a reality check here: do you think the @01
“repeal” will be extended beyond 2010? In otherdgp
do you really think that there will be an act ofrfgoess
and a signature of the President, cutting taxetamge
estates, i.e., for “the rich"? OK, | was just ckieg. So
we can all agree that even if it is not re-impodadng
2010, there will be an estate tax imposed for death
2011 and after. All we don't know is whether itliviie
on estates over $1,000,000 (as law currently daysli
be) or some increased amount.

So given that fact, let's look at the second taanping
issue. Many people are positioned so as to wati® a

Wrong! First, political and legal analysts seem to agree €X€mption and assure a large tax later. This would
that we might see a retroactive estate tax imposesh happen one of two ways:

after you die. Congress could pass a law in Deeemb
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1. Joint tenancy ownership of assets: A financial
professional | heard the other day is advising
married clients to hold assets as joint tenant& wit
right of survivorship to best deal with the 2018 ta
situation. A very, very bad idea, as you'll see.

2. Many couples haveoutdated plans that never
anticipated a year of no estate tax. Wills ortgus
often include formulas based on the applicabletesta
tax exemption in effect at death. Such formulas ca
work in reverse when there is no estate tax. As a
result, when the first spouse dies, all assets fmass
the survivor. The result is much like joint tengnc

In either event, when the first spouse dies (assume
husband for the illustrationit.could be either) all assets
pass to the wife."So what’s the problem, as long as at
the death there is no tax?jou ask. Well, instead of
taking advantage of the tax repeal window, youafl
actually defers theaxable event until the tax returns

Imagine you have a $7 million estate. All assetsteeld

in joint tenancy (or your wills or trusts that leaas
much as possible to the survivor). Husband dies in
2010. Everything passes to the wife. No tax. Bles
into 2011. She dies. Everything in excess of $1
million is taxed at around 50%. The IRS gets a cool
$3,000,000!

The tragedy is this: yooould planso that if the first one
dies in a year like 2010 the entire $7 million &sta
would pass into a trust controlled by and for tleaddit

of the survivor to manage and use as needed. All $
million would be protected from lawsuits. And the
assets of the trust would not be counted as patteof
survivor's estate at death. If the survivor liviesyond
this temporary repeal of the estate tax (i.e., ymke it

to 2011) no problem! The entire $7 millioplus any
appreciationwould passax-free to the children

What about smaller estates? Even on a $1,500,000
estate, planning that leavé®verything to spouse”
would cost your heirsver $200,000n taxes.

So let’s just summarize: in this year of “unlimitestate
tax exemption” and the “repeal of the estate tarére
couple who will leave $1,000,000 or more to heirs
(remember, it is not just their “probate estate” are
talking about, but their taxable estate, which udels
annuities, IRAs, life insurance, etc.) should hare
estate tax plan!

Capital Gain Tax Trap.

A second tax traplies for the unwary, unplanned estate:
capital gain taxes. If you die in 2010, your estalan
must provide for allocation of a limited “step upt

basis on your estate. Otherwis
you will saddle your
children with as

much as

$5,600,000 in

taxable =T
gain...all of o o
which could be € oS
avoided! This is

especially important again for a married couple.ithw/
capital gain tax rates set to go up in coming yedrs
would be truly tragic to miss the opportunity tooals
that tax altogether.

You must have planning in place before death te tak
advantage of the capital gain “step up,” then have
careful, professional help in the settlement ofryestate

in order to maximize the benefits of the curremnt leaw.

At 15% federal and 3% statiijlure to take advantage

of the unigue 2010 capital gain tax law could cost
your heirs well over $1,000,000

Summary of 2010

Estate Planning Tax LawEssentials

An effective estate plan—one that will accomplish
maximum tax planning benefitsmust have an “if-
then-but-and” approach! It must cover

If there is no estate tax in effect on my death famd
such tax is retroactively appliedthen | want my
estate divided and administered so as to maximize
CAPITAL GAIN TAX reduction;

But | still want to assure that my spouse has the leas
possible likelihood of paying taxes when he or she
dies, even if that is in a year when the estatdgan
effect;

And | want to make sure that while | am living, | can
still easily adapt my plan to take advantage of new
laws and opportunities that arise!

This is possible, even practical...or | wouldn't loyiit
up. Our clients are prepared for whatever happens!

Estate Planning Is Much More Than Taxes!

Remember, it's not all about taxes. Let's look Hten
reasons that are just as important in a “no estaté
year as they would be in any other year. Sombexed
may be evermore accessible and beneficiain 2010
than they otherwise would or will be:

Property Disposition.
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A primary focus of any comprehensive estate plahés
appropriate division and distribution of your praye
upon death. Does that need go away even if there we
no estate tax? Of course not! If you fail to execany
type of estate plan, the State of lllinois has fues one,
referred to as intestate succession law. Howeves, t
plan will almost certainly be contrary to your wésh
For example, if you're married with children ancedi
lllinois law gives half of your property to yourrsiving
spouse and the other half divided among your simyiv
descendants.

The need to decide how and to whom you want your
property to pass, and tenact a plan to make that
happen is necessary without regard to the estate tax.

Asset Protection for Heirs & Spouse.

(With tax benefits, too!)

Most of our clients have designed plans that delikie
family assets in what we calbé&neficiary-controlled”
trusts. One of the most powerful benefits of sudhusat
is the protection that is afforded the assets #mnatin
such a trust. While your daughter
(for instance) controls her share of
the inheritance (after you are
gone, of course), can invest
it as she sees fit, and can
spend it as needed, the
assets are safely
protected from claims
of creditors, lawsuits,
divorce and other
“predator” attacks
that so often “wipe out”
hard earned and carefully accumulated assets.

A beneficiary-controlled trust can also be desighed
assure that a child’s inheritance—although available
to her to spend as and when needelbes not increase
her taxable estate..an added benefit in today's
uncertain estate tax environment. After all, wimmks
whether there will be an estate tax in effect atttime of
her death!

If your children are mature, careful adults who can
handle their inheritance, you should consider desgy
such beneficiary-controlled trusts into your estate
distribution plan while such planning is available!

A beneficiary-controlled trust isot just for your
children. If you are married, your first beneficiary
who can receive such a trust would be your spouse
A beneficiary-controlled trust for your spouse dam
designed into the tax planning described on page 2!

On the other hand, perhaps you have one or more
children who could use some helpor guidance.
Another powerful argument in favor of the use dfust

is the ability you have to set the terms of theritistion

of the trust assets. Rather than an outright tigfion of
your estate to such a son, you could link his actethe
trust property with certain life goals. For examaldrust
could provide that he be given a right to receile t
funds when he receives a college degree, remains
employed for a certain time period, or attains aiart
income or business success. Such provisions could
provide an incentive for him to further his education,
work hard, or manage his own affairs well.

Alternatively, you could providdisincentiveprovisions
that would stop access to an inheritance if a child
engages in destructive behavior. Such planninggoan
you greater peace of mind that your hopes and doals
your children will be relevant after death.

Probate Avoidance

“Probate” used to have a reputation as being long,
arduous, and costly. This reputation is ratvays
deserved, but probate is typicallyreore expensivevay

to settle your estate than is trust-based planningn’t
over-estimate probate avoidance, however! Every
family is going to incur some legal, accounting,
appraising and similar expenses in the settlemgano
estate, even one that completely avoids probate.

You are undoubtedly aware of “beneficiary driven”
investments that already avoid probate. Howeveenvh
you try to avoid probate through beneficiary
designations (or joint ownership of accounts and
property) you are creating a stand-alone “plan”dach
asset. This is hard to keep coordinated (andeiates
more liability for your financial professionalspA living
trust, with all assets properly titled to followetlrust, is
much simpler to update whenever lavabhdm,weren’t
we concerned about changing tax laws!) or your
planning objectives change.

Remember, too, that while joint ownership of proper
and beneficiary designations may avoid probatehat t
death of the first spouse (although at the riskeafous,
future estate tax as addressed on page 2), these
mechanismgenerally will not avoid probate at the
death of the surviving spousend still accomplish your
division and disposition goals effectively.

Planning for Incapacity

Everyone should implement basic planning
incapacity, including the execution of powers dbatey
for property and for health care. Living trustioad for

for

2010 Special Report: Don't die this year without proper estate planning!

Page 3 of 4

©March 2010 Curt W. FergusorThis report may be printed, reproduced and redisted in its unaltered entirety without further mission
of the author, if this complete footer is includdtbre information on this topic from this authorigailable awww.tlcplanning.com




greater specificity (answering the questitidpw do |
want my money managed and spent on me while | am
disabled?’) with retained privacy. These documents,
properly implemented and used, ensure that your
financial matters can be attended to without thstlgo
process of a guardianship proceeding and ensute tha
someone you trust is able to make critical finanafrad
health care decisions.

Special Needs Planning.
As diagnoses of special needs (an individual whe tdu

a mental, physical, or emotional disability is dllg for
government benefits) increase, more
\‘ y,
benefit of the disabled individual
without disqualifying them from
designed specifically for these
purposes

P

families can benefit from proactive

planning to provide funds for the

receiving federal and state aid.

/ @)J\\( This can be accomplished by
( creating a trust with provisions

Let your professional advisors know whether anyiliam

members or other intended beneficiaries are didable
when you are designing your plan. Plan for it!

Creditor Protection for You.

Beneficiary-controlled trusts as described abovearad
should be routinely included in planning for yoposase
and children, and will provide great creditor-prtien
advantages for them. On the other hand, creating
creditor protection for your yourself is more ligit

Still, in the present planning environment there rmany
things you can do to create barriers to lawsuits@her
predators that might appear in your life. We have
outlined several “Asset Protection” methods on our
website, which work effectively regardless of estaix.

Does the lack of an Estate Tax mean you
don’t care about your Minor Children?

Guardian Selection.

The need to name guardians of minor children isafne
the first reasons you should seek estate planrinige
The importance of this issue does not diminish rin a
uncertain tax environment. If you have a will iraqd
which names guardians, those names should be rediew
every few years. Not only will the minor children’s
needs change as they age, but the financial, faauilg
health circumstances of the named guardian maygehan
Make sure you'vdegally named the right peoplefor
the most important task that follows your death!

Avoid Guardianship of Minor’s Estate.

When a minor child inherits property with a value i
excess of $10,000—even if that asset does not go

through probate—a court will
appoint a guardian to oversee
that inheritance. This applies t
the children who receivdife
insurance and retirement plan

benefits. The appointment of a

guardian and the related court

oversight will drain resources from the child, snall
costs associated with the administration of the
guardianship estate and the legal representatiatheof
guardian will be paid from the child’s assets.

It is preferable to avoid formal guardianship pextiags
by providing in advancees, planning aheat—for
alternate methods of payment of the inheritancettoist
you create (within your estate plan) for the micloitd.

Charitable Planning.

If you have charitable intentions and want to mgies
of some portion of your estate to charity, you nplan
ahead, and carefully. Without clear direction inuro
will, trust or beneficiary designation, gifts toarftable
organizations will not be completed upon the dedtan
individual.

Also, if you think you have a plan that already\ides

a charitable gift you'd better review your plan! aMy
charitable planning techniques included in willsdan
trusts are built around formulas that are tiechm éstate
tax exemption. If you die in 2010, your churchotier
charity might be disinherited, contrary to your
intentions!

Plans That Work...People Who Care™

At The Estate Planning Centey we've been preparing
our clients for years like this. Every year or tvaur
clients’ plans are updated. We are taking tifi¢ehen-
but-and” approach.

There is no reason to postpone planning. Rathean, g0
as to take advantage of whatever tax opportureties!

All of our clients begin by attending an informagjwo-
obligation, 3-hourintroductory Workshop . Attendees

are then provided a complementary appointment to
discuss their situation further before any committne
can be made. Dates and times are on our website.
Reservations are required, so give us a call socgou

get your affairs in orderready for whatevetCongress
might do...or not do!
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